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Chapter 23

Popovici Niţu Stoica & Asociaţii

Florian Niţu

Raluca Petrescu

Romania

of the nullity of the agreement.  The legal provisions are more 
flexible with regard to substantive requirements.  Thus, an arbitration 
agreement is valid if it fulfils the terms imposed by any of the 
following laws: the law designated by the parties; the law governing 
the subject matter of the dispute; the law applicable to the contract 
incorporating the arbitration agreement; or the Romanian law.
The principle of separability of the arbitration agreement is 
recognised in both domestic and international arbitration.

1.2  What other elements ought to be incorporated in an 
arbitration agreement?

In general, other elements which ought to be incorporated are the 
seat of arbitration, the choice between ad hoc and institutional 
arbitration and the procedural norms to be followed by the arbitral 
tribunal (for the case of institutional arbitration, a simple reference 
to the designated arbitral institution will suffice), the substantive 
law of the dispute, the language of the arbitration proceedings, 
and the allocation between the parties of the arbitral costs.  The 
limits to the parties’ autonomy in determining the content of the 
arbitration agreement are the public policy, good morals and the 
legal mandatory provisions.
In light of the New Rules of Arbitration of the Court of International 
Commercial Arbitration attached to the Romanian Chamber of 
Commerce and Industry adopted on 17 November 2017 and 
published in the Official Gazette on 27 December 2017 (“2017 CICA 
Rules of Arbitration”) which introduced the expedited procedure, 
other elements which ought to be incorporated are: whether the 
parties wish to opt out or to raise the threshold value below which 
disputes are to be settled following this special procedure.

1.3 What has been the approach of the national courts to 
the enforcement of arbitration agreements?

Romanian courts have consistently shown a degree of pro-arbitration 
enforcement conduct.  Providing the arbitration agreement observes 
the fundamental requirements of validity and the Romanian public 
policy, and to the extent the dispute is arbitrable, the national courts 
respect the will of the parties and proclaim that the agreement has 
the force of law among them.
While Romanian courts generally interpret pathological clauses so 
as to give effect to the parties’ will to arbitrate, some clauses, such as 
the ones where the elected arbitral institution could not be identified, 
have been found truly inoperative.

1 Arbitration Agreements

1.1  What, if any, are the legal requirements of an 
arbitration agreement under the laws of your 
jurisdiction?

The arbitration agreement must observe the validity requirements of 
any binding agreement under the Civil Code regarding the validity 
of object and cause and the parties’ capacity and consent.  The 
specific requirements of the arbitration agreement are provided in 
the Civil Procedure Code (“CPC”).  A distinction must be drawn 
between domestic arbitration and international arbitration. 
In domestic arbitration, the written form of the arbitration agreement 
is mandatory and generally sufficient, unless it covers disputes 
related to the transfer of ownership rights or the creation of another 
property right over a real estate asset, in which case the notarisation 
is a condition to the arbitration agreement’s validity.  The arbitration 
agreement need not be incorporated into a contract as instrumentum 
(e.g., it may be contained in an exchange of correspondence).  Also, 
the parties can conclude it within the main contract or a separate 
agreement, or confirm their agreement to submit the matter to 
arbitration directly to the established arbitral tribunal.  The CPC 
distinguishes between the compromissory clause regarding future 
disputes and the arbitration submission agreement regarding 
actual, arisen disputes.  In the second case, the subject matter of 
the dispute must be defined therein under the penalty of the nullity 
of the arbitration submission agreement.  In ad hoc arbitration, the 
compromissory clause must state the method of nominating the 
arbitrators, while the arbitration submission agreement must specify 
the arbitrators’ names or the method of their appointment, under 
the sanction of nullity.  If institutional arbitration is opted for, the 
institution’s rules shall apply.  As to the substantive requirements, 
we mention that the CPC provides that only parties with full legal 
capacity may conclude an arbitration agreement, while with regard to 
the object of the arbitration agreement, it is required that the dispute 
be arbitrable (see the answer to question 3.1 below).  It is noteworthy 
that, according to the Civil Code, standard compromissory clauses 
(clauses which are prepared in advance for general and repeated use 
by one party and which are incorporated into the contract without 
having been negotiated with the other party) are considered “unusual 
clauses” and must be accepted expressly and in writing by the other 
party (article 1.203).
In international arbitration, the written form of the arbitration 
agreement, contained in a written document, telegram, telex, e-mail 
or other form of communication, is also required under the penalty 
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2.4  To what extent are there mandatory rules governing 
international arbitration proceedings sited in your 
jurisdiction?

The rules of public policy, core constitutional principles and 
mandatory legal provisions cannot be derogated from in international 
arbitration proceedings sited in Romania.  Once an arbitral dispute 
is deemed international, the provisions of articles 1.111 to 1.133 
apply thereto.  Such mandatory rules include the separability of the 
arbitration agreement and the requirement that it shall be made in 
writing (article 1.113 CPC).

3 Jurisdiction

3.1  Are there any subject matters that may not be 
referred to arbitration under the governing law of your 
jurisdiction?  What is the general approach used in 
determining whether or not a dispute is “arbitrable”?

Yes, the CPC precludes certain subject matters from being referred 
to arbitration.  The general approach in determining the objective 
arbitrability of a dispute is based on: (i) its patrimonial nature (i.e., 
it must concern an economic value) – with explicit types of pure 
non-patrimonial disputes being excluded from domestic arbitration 
(limited to civil status, capacity, inheritance, family relations); and 
(ii) the nature of the rights involved (i.e., the parties may dispose of 
said rights) (articles 542 and 1.112).  
For an international dispute to be arbitrable, the CPC expressly 
provides that the lex fori must not assign exclusive jurisdiction to 
state courts for said dispute (article 1.112 CPC).  The Romanian 
courts retain exclusive jurisdiction in cases related, inter alia, to: 
the insolvency procedure – opening and conduct of the insolvency 
procedure; competition – challenge of decisions issued by the 
Competition Council; administrative disputes; and intellectual 
property – mainly annulment of trademarks, patents and designs.

3.2  Is an arbitral tribunal permitted to rule on the question 
of its own jurisdiction?

The competence-competence principle is regulated by the CPC in 
both its positive (the arbitrators’ jurisdiction to decide over their 
own jurisdiction) and negative effect (a court vested with an arbitral 
claim will defer it to arbitration) (articles 554, 579, 1.119 and 1.069).

3.3  What is the approach of the national courts in your 
jurisdiction towards a party who commences court 
proceedings in apparent breach of an arbitration 
agreement? 

In the presence of an arbitration agreement, courts are likely to take 
a proactive role in examining their jurisdiction and defer the dispute 
to arbitration.  According to the CPC (articles 554 and 1.069), if 
one of the parties invokes the arbitration agreement, the court will 
examine if it lacks jurisdiction and, in the affirmative, will defer the 
dispute to the relevant arbitral institution or, in the case of ad hoc 
arbitration, will dismiss the claim for lack of courts’ jurisdiction (the 
negative effect of the competence-competence principle).
Although the former CPC (abolished in 2013) did not expressly 
require a court to decline its jurisdiction in such a case (but just 
to acknowledge lack of competence), the courts’ practice, mainly 
grounded on general provisions regarding jurisdiction and active 
role, developed in the sense of express declination of jurisdiction.  

2 Governing Legislation

2.1  What legislation governs the enforcement of 
arbitration proceedings in your jurisdiction? 

The CPC regulates the enforcement of domestic arbitration awards 
and recognition and enforcement of foreign arbitration awards (e.g., 
articles 612, 614-615, 1.124-1.133 and Book V on Enforcement). 
Also, Romania ratified the United Nations New York Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards 
(1958) (“New York Convention”), which has been in force since 
1961.  Romania also ratified the Geneva Convention on International 
Commercial Arbitration (1961) (“1961 Geneva Convention on 
International Commercial Arbitration”).

2.2  Does the same arbitration law govern both domestic 
and international arbitration proceedings? If not, how 
do they differ?

Both domestic and international arbitration are regulated by the CPC, 
but in distinct sections thereof.  Thus, the provisions of the domestic 
arbitration are found in Book IV on Arbitration, articles 541 to 621, 
while those governing international arbitration are in Book VII 
on International Civil Trial, Title IV on International Arbitration 
and the Effects of Foreign Arbitral Awards, articles 1.111 to 1.133.  
However, some provisions (regarding the tribunal’s constitution, 
procedure and award) applicable to domestic arbitration shall apply 
also to international arbitration, being incorporated by reference, 
unless the parties provided otherwise or entrusted such matters to 
the arbitral tribunal (article 1.123). 
The international arbitration regime diverges from the domestic 
arbitration regime mainly in that the rules governing international 
arbitration are more flexible.  For instance, while an arbitration 
agreement under domestic arbitration is valid only if it meets the 
Romanian law requirements, in international arbitration the same is 
valid in accordance with a variety of choice of law options.  A notable 
difference is that in international arbitration the time limits for various 
procedural steps provided in Book IV are doubled (article 1.115).

2.3  Is the law governing international arbitration based 
on the UNCITRAL Model Law?  Are there significant 
differences between the two?

The CPC follows the general principles of the UNCITRAL Model 
Law to a great extent.  Nevertheless, some areas of the Romanian 
arbitration law, such as applications for preliminary orders and interim 
relief, received significantly less regulation than as provided in the 
Model Law.  Conversely, in some other areas, the Romanian arbitration 
law provides for more detailed regulation than the Model Law (for 
instance, the CPC lists the cases where the arbitrator is considered to 
have breached the standard of impartiality and independence).
Significant departures from the provisions of the Model Law include 
that, in domestic arbitration, the arbitration clause covering a dispute 
relating to the transfer of ownership rights or the constitution of a 
real right over a real estate asset must be concluded in notarised 
form, under the sanction of absolute nullity (article 548 (2) CPC).  
Correspondingly, the award rendered in such a dispute must be 
presented to the court or the notary public for the observance of 
local formalities (article 603 (3) CPC).
One additional ground for setting aside an award provided by article 
608 CPC refers to the scenario in which the Romanian Constitutional 
Court declared the legal provision subject matter of an invoked plea 
unconstitutional, after the award had been rendered.

Popovici Niţu Stoica & Asociaţii Romania
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3.7  What is the effect in your jurisdiction of pending 
insolvency proceedings affecting one or more of the 
parties to ongoing arbitration proceedings?

Pursuant to article 75 of the Insolvency Law no. 85/2014, upon 
opening of insolvency proceedings against a debtor, all judiciary, 
extra judiciary (including arbitration) and other enforcement 
procedures concerning receivables against the debtor’s estate 
shall be stayed.  After the decision on the opening of insolvency 
proceedings becomes final, all said procedures shall be discontinued.
National courts’ case law confirms that the stay provided by the 
insolvency law is mandatory in local arbitrations and, as such, 
arbitral awards issued in cases administered by local courts of 
arbitrations have been set aside for breaching this public policy rule.  
We have not identified case law that would indicate the stay measure 
is applicable in international arbitration. 
We note, however, a recent decision rendered by the Bucharest 
Tribunal whereby the national court admitted the recognition and 
enforcement of an arbitral award issued in a case administered 
by LCIA, despite the fact that insolvency proceedings had been 
commenced in Romania against the respondent during the arbitral 
proceedings.  The court considered that the arbitral tribunal did not 
breach the Romanian private international law public policy by not 
staying the proceedings pursuant to the Romanian insolvency law.

4 Choice of Law Rules

4.1  How is the law applicable to the substance of a 
dispute determined?

Under article 1.120 of the CPC governing international arbitration, 
the arbitral tribunal will apply the law designated by the parties and, 
in the absence thereof, the law it deems to be appropriate, taking into 
consideration the usages and professional rules.  Notably, article 
1.120 does not expressly require the tribunal to resort to a specific 
conflict of law rule when deciding the applicable law.

4.2  In what circumstances will mandatory laws (of the 
seat or of another jurisdiction) prevail over the law 
chosen by the parties?

Under article 2.564 of the Civil Code, the application of foreign law 
(chosen by the parties) is removed if it violates the Romanian private 
international law public policy.  The Romanian legislator considers 
that such violation occurs to the extent that the application of foreign 
law would lead to a result incompatible with the fundamental 
principles of Romanian law or European Union law and with the 
fundamental human rights.  One should add here that the concept 
is strict and limited.  In the same vein, according to article 1.125 of 
the CPC, the Romanian courts may refuse to give effect to a foreign 
arbitral award (i.e., an award issued by an arbitral tribunal seated 
outside Romania) if such award breaches the Romanian private 
international law public policy.

4.3  What choice of law rules govern the formation, 
validity, and legality of arbitration agreements?

According to article 1.113 of the CPC, the arbitration agreement is 
valid if it fulfils the substantive requirements imposed by either the 
law designated by the parties, the law governing the subject matter 
of the dispute, the law applicable to the contract incorporating the 
arbitration agreement or the Romanian law. 

The courts’ approach is now codified under the new CPC, hence a 
court shall decline jurisdiction in the circumstances.
The court will hear the merits of the case if: (a) the respondent has 
presented its defence on the merits of the case without invoking the 
arbitration agreement or, in the case of international arbitration, the 
objection to jurisdiction has not been raised by the respondent until 
the first hearing date; or (b) the arbitration agreement is null or, in 
the case of international arbitration, obsolete or, in both cases, is 
invalid; or (c) the arbitral tribunal cannot be constituted due to the 
respondent’s manifest fault.

3.4  Under what circumstances can a national court 
address the issue of the jurisdiction and competence 
of an arbitral tribunal?  What is the standard of 
review in respect of a tribunal’s decision as to its own 
jurisdiction?

Firstly, courts will address the issue of the jurisdiction and 
competence of the arbitral tribunal in the circumstances presented 
above in the answer to question 3.3, in the context of examining 
their own jurisdiction.  The court’s standard of review is a prima 
facie one, while the tribunal’s standard of review is an in extenso 
one.  Furthermore, the courts will address this issue within the 
proceedings for setting aside the arbitral award on grounds of the 
tribunal’s lack of jurisdiction (article 608 CPC).
A tribunal’s decision acknowledging its own jurisdiction can be 
challenged only with the application for setting aside the arbitral 
award and, of course, within the exequatur procedure.  Conversely, 
if the tribunal finds that it lacks jurisdiction and defers the dispute 
to the competent court, the award cannot be challenged through the 
setting aside procedure (article 579 CPC).

3.5  Under what, if any, circumstances does the national 
law of your jurisdiction allow an arbitral tribunal to 
assume jurisdiction over individuals or entities which 
are not themselves party to an agreement to arbitrate?

Although the CPC does not provide the arbitral tribunal’s right 
to assume jurisdiction over individuals or entities which are not 
themselves party to an arbitration agreement, it is generally accepted 
that non-signatories will be bound by the arbitration agreement in 
cases such as: the assignment of contract, oblique (indirect) actions 
or the parties’ singular or universal successors.  Reputed scholars 
have also debated the extension of the arbitration agreement to third 
parties in the case of group companies and in the case of group 
contracts, agency or proxy agreements and in certain exceptional 
cases of the Court of International Commercial Arbitration attached 
to the Romanian Chamber of Commerce and Industry (“Court of 
International Commercial Arbitration”), the tribunals assumed 
jurisdiction over non-signatories.

3.6  What laws or rules prescribe limitation periods for the 
commencement of arbitrations in your jurisdiction 
and what is the typical length of such periods?  Do 
the national courts of your jurisdiction consider such 
rules procedural or substantive, i.e., what choice of 
law rules govern the application of limitation periods?

There are no special limitation periods for the commencement 
of arbitrations under Romanian law.  The Civil Code sets out the 
general limitation period of three years, but other periods may apply 
depending on the subject matter of the case.  The rules governing 
the limitation periods are substantive ones and, as such, the arbitral 
tribunals will apply limitation periods in accordance with the law 
governing the merits of the case (article 2.663 of the Civil Code).

Popovici Niţu Stoica & Asociaţii Romania
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In international arbitration, the arbitrator may be challenged if he/she 
does not have the necessary qualifications as agreed by the parties, 
for those circumstances provided by the applicable procedural rules 
or if there is a legitimate doubt as to his/her independence and 
impartiality (article 1.114 CPC). 
Before accepting to serve as arbitrator, the proposed candidate aware 
of a situation that may affect his/her independence or impartiality 
must inform the parties and the other arbitrators.  Should such 
situations arise after accepting the appointment, they must be 
reported forthwith as of their occurrence (article 562 CPC).
The 2017 CICA Rules of Arbitration provide clear provisions 
for challenging the arbitrators, including express scenarios of 
incompatibility, coupled with stricter sanctions for conflicts of 
interest.  Moreover, under the 2017 CICA Rules of Arbitration the 
arbitrators have to sign a statement of independence and impartiality, 
highlighting any circumstances that may give rise to justifiable 
doubts with respect to their impartiality or independence, failing 
which they may not act as arbitrators in the dispute.

6 Procedural Rules

6.1  Are there laws or rules governing the procedure of 
arbitration in your jurisdiction?  If so, do those laws 
or rules apply to all arbitral proceedings sited in your 
jurisdiction?

If the parties do not provide within the arbitration agreement the 
applicable procedural rules or if the arbitral tribunal is not requested 
to establish such rules and to the extent that certain issues are 
not covered by the parties’ agreement or the tribunal’s decision, 
the provisions of the CPC shall apply.  Should the parties decide 
to conduct arbitration under the rules of a specific institution or 
organisation, the respective rules shall apply (articles 576, 619 (3), 
1.115 and 1.123 CPC).
The rules on international arbitration apply to arbitral disputes 
arisen out of private law relationships with a foreign element, if 
the seat of arbitration is Romania and if at least one of the parties 
did not have, at the time of concluding the arbitration agreement, 
its domicile or regular residence, or headquarters, respectively, in 
Romania.  In addition, the parties must not have excluded through 
the arbitration agreement or subsequently, in writing, the application 
of such rules (article 1.111 CPC).
In case of institutional arbitration under the auspices of the 2017 
CICA Rules of Arbitration, the arbitrators are empowered by the 
parties through their choice of arbitral rules to establish the most 
optimal procedural rules for their dispute, within the boundaries of 
the Rules and the mandatory law provisions.  In the vision of the 
architects of the Rules, resorting to the CPC provisions is desirable 
only in exceptional cases.

6.2  In arbitration proceedings conducted in your 
jurisdiction, are there any particular procedural steps 
that are required by law?

Under the former CPC, a highly debated topic was the arbitrability 
of summary payment claims.  This issue was subject to conflicting 
arbitral awards and court decisions, mainly because the law 
regulating summary payment claims, including means of challenge, 
derogated from the common procedural rules.  It has been argued 
that, should the arbitral tribunal retain jurisdiction over a summary 
payment claim, it should follow the specific procedural rules 
provided by said special law.  Under the new CPC, such a particular 

Pursuant to the provisions of the New York Convention, incorporated 
in the CPC, within the recognition and enforcement proceedings of 
the arbitral awards, the Romanian courts will check whether the 
arbitration agreement was validly concluded under the law to which 
the parties have subjected it or, failing any indication thereon, under 
the law of the country where the award was made.

5 Selection of Arbitral Tribunal

5.1  Are there any limits to the parties’ autonomy to select 
arbitrators?

According to the CPC, any natural person with full legal capacity 
may be appointed as arbitrator, with the observance of the parties’ 
arbitration agreement (articles 555 and 558).  There are, however, 
certain categories of professionals who are not allowed to serve 
as arbitrator, such as judges and prosecutors, court clerks, and 
Competition Council members.  The parties may appoint a sole or 
any uneven number of arbitrators and if they have not determined 
their number, the dispute shall be heard by three arbitrators – two 
party-appointed who will select the chairman.  In the case of 
multiple claimants or respondents, the parties with common interest 
shall name only one arbitrator (article 556).
While their predecessors limited the parties’ choice of arbitrators 
to a closed list of individuals, the 2017 CICA Rules of Arbitration 
not only extended the list of arbitrators, but also expressly provide 
that they may opt for an arbitrator from outside of the institute’s list.

5.2  If the parties’ chosen method for selecting arbitrators 
fails, is there a default procedure?

In the case of the parties’ misunderstanding on appointing the sole 
arbitrator, if one party does not select an arbitrator or if the two 
party-appointed arbitrators do not agree on the chairman, the party 
wishing to refer the dispute to arbitration may request the Tribunal 
at the seat of the arbitration to appoint the arbitrator or, as the case 
may be, the chairman.  The Tribunal will summon the parties and 
issue a non-appealable decision within 10 days as of the claim being 
lodged (article 561 CPC).
Of course, if the parties have submitted their dispute to an arbitral 
institution, the institution’s rules shall apply.

5.3  Can a court intervene in the selection of arbitrators? If 
so, how?

Yes, please see the answer to question 5.2 above.

5.4  What are the requirements (if any) imposed by law 
or issued by arbitration institutions within your 
jurisdiction as to arbitrator independence, neutrality 
and/or impartiality and for disclosure of potential 
conflicts of interest for arbitrators?

The arbitrator’s independence, neutrality and/or impartiality in 
domestic arbitration are listed in the CPC under the arbitrators’ 
incompatibility, which may be questioned in cases such as: lack 
of necessary qualification or other requirements provided in the 
arbitration agreement; the arbitrator’s interest in the dispute; the 
arbitrator’s prior involvement in the dispute, either as counsel to 
one of the parties or as a witness, as well as any other circumstances 
giving rise to doubts as to the arbitrator’s independence and 
impartiality (articles 562 and 42 CPC).
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Romanian scholars have argued that the exclusion or limitation or 
the arbitrators’ liability ante factum would be void, as the eventual 
damages resulting out of the arbitrators’ illicit conduct would not be 
able to be determined.

6.7  Do the national courts have jurisdiction to deal with 
procedural issues arising during an arbitration?

National courts may assist the arbitral tribunal in procedural matters 
where the tribunal lacks jurisdiction or the law expressly provides for 
the court’s intervention.  For instance, the arbitral tribunal itself cannot 
coerce a party to execute an order for interim relief, but must submit 
the matter to the national courts for the measure’s effect to be ensured.
Another matter in which courts may intervene is the appointment 
of arbitrators.  In case of ad hoc arbitration, when the parties do not 
agree on the appointment of the sole arbitrator, when one party does 
not appoint an arbitrator or if the two party-appointed arbitrators do 
not agree on the president of the arbitral tribunal, the party interested 
to initiate the arbitration proceedings may request the national court 
to appoint the arbitrator or the president of the arbitral tribunal, as 
the case may be. 

7 Preliminary Relief and Interim Measures

7.1  Is an arbitral tribunal in your jurisdiction permitted to 
award preliminary or interim relief?  If so, what types 
of relief?  Must an arbitral tribunal seek the assistance 
of a court to do so?

In domestic arbitration, the arbitral tribunal is empowered to grant 
preliminary or interim relief during the course of the proceedings.  
The state courts may intervene if the measures taken by the tribunal 
are not complied with by one of the parties (article 585 CPC).
The arbitral tribunal in an international dispute may grant interim or 
conservatory measures, absent contrary provisions in the arbitration 
agreement.  If the concerned party resists said measures granted by 
the tribunal, the latter may seek assistance of the competent state 
court.  Awarding such measures may be subject to the court’s own 
assessment on the appropriateness of the measure and, potentially, 
to payment of an appropriate security (article 1.117 CPC).
For the first time in Romania, an arbitral institution enables the 
parties to resort to an Emergency Arbitrator when they are in need 
of interim remedies before the constitution of the arbitral tribunal.  
The 2017 CICA Rules of Arbitration introduced the Emergency 
Arbitrator procedure, in line with the rules of preeminent centres for 
international arbitration such as the ICC, LCIA, the SCC or SIAC.  
Upon receipt of an application thereof, the President of the Court 
will appoint an emergency arbitrator within 48 hours, who will 
deliver a decision in a maximum of 10 days.

7.2  Is a court entitled to grant preliminary or interim 
relief in proceedings subject to arbitration?  In what 
circumstances?  Can a party’s request to a court 
for relief have any effect on the jurisdiction of the 
arbitration tribunal?

Yes, the court is entitled to grant preliminary or interim relief – please 
see the answer to question 7.1 above.  The court’s intervention in 
such cases is limited to the preliminary or interim relief, as the case 
may be; hence it does not have any effect on the jurisdiction of the 
arbitral tribunal.

procedural step would be the creditor’s obligation to issue a prior 
notice to the debtor, requesting payment within 15 days.   Lacking 
such a notice may result in the inadmissibility of the claim.

6.3  Are there any particular rules that govern the 
conduct of counsel from your jurisdiction in arbitral 
proceedings sited in your jurisdiction?   If so: (i) do 
those same rules also govern the conduct of counsel 
from your jurisdiction in arbitral proceedings sited 
elsewhere; and (ii) do those same rules also govern 
the conduct of counsel from countries other than 
your jurisdiction in arbitral proceedings sited in your 
jurisdiction?

The counsel practising in Romania is subject to Law no. 51/1995, 
the Lawyers’ Statute and the CCBE Code of Conduct for European 
Lawyers.  No separate code of conduct for counsel in arbitral 
proceedings seated in Romania exists.  Article 13 (6) of Law no. 
51/1995 states that the same regulations apply to counsel from 
another jurisdiction while exercising the legal profession in 
Romania.  The CCBE Code of Conduct for European Lawyers 
applies to Romanian counsel when practising in another Member 
State of the European Union, with the reserve that counsel may also 
be subject to the rules of the host state.

6.4 What powers and duties does the national law of your 
jurisdiction impose upon arbitrators?

The powers and duties of arbitrators under the CPC are similar to 
those contained in the UNCITRAL Model Law.  The powers include 
the competence to rule over the tribunal’s jurisdiction or the ability 
to order interim measures, while the duties encompass the obligation 
to disclose conflict of interest or to render the award in light of the 
rules chosen by the parties.

6.5 Are there rules restricting the appearance of lawyers 
from other jurisdictions in legal matters in your 
jurisdiction and, if so, is it clear that such restrictions 
do not apply to arbitration proceedings sited in your 
jurisdiction?

Law no. 51/1995 imposes tight restrictions concerning the 
involvement of foreign lawyers before any other judicial and 
jurisdictional bodies, including national courts and domestic 
arbitration proceedings.  However, article 13 (4) clearly provides 
that foreign lawyers may practise law in international arbitration 
proceedings seated in Romania.

6.6 To what extent are there laws or rules in your 
jurisdiction providing for arbitrator immunity?

The arbitrators’ liability is contractual in nature, and can only be 
triggered for their partial or total failure to perform their duties as 
arbitrators, and not for their decisions rendered in the resolution of 
the dispute.  Article 565 of the CPC provides the conditions under 
which arbitrators are personally liable for the damage they cause (i.e., 
the arbitrators, without justification, resign from their function, do 
not participate in the arbitral proceedings or do not render the award 
within the required timeframe, fail to observe the confidentiality 
of the arbitration, breach other duties acting in bad faith or gross 
negligence).  Similar provisions comprise the 2017 CICA Rules of 
Arbitration, whereby arbitrators can be held personally liable for 
wilful or grossly negligent misconduct.  Arbitrators may not be 
found liable for error of law or in general for improper awards.

Popovici Niţu Stoica & Asociaţii Romania

203



WWW.ICLG.COM204 ICLG TO: INTERNATIONAL ARBITRATION 2018
© Published and reproduced with kind permission by Global Legal Group Ltd, London

R
om

an
ia

8 Evidentiary Matters

8.1  What rules of evidence (if any) apply to arbitral 
proceedings in your jurisdiction?

The rules of evidence, as part of the procedural rules applicable 
to a dispute, are primarily those agreed between the parties in the 
arbitration agreement or those established by the arbitral tribunal.  
If the parties have submitted their dispute to an arbitral institution, 
its procedural rules shall apply.  If the parties have not agreed on or 
if the arbitral tribunal has not been requested to establish the rules 
of evidence, as well as for those circumstances not covered by the 
arbitration agreement or by the tribunal’s decision in this respect, 
the rules of evidence provided in the CPC shall apply (articles 576, 
1.115 and 1.123).
The 2017 CICA Rules of Arbitration enhance the flexibility of the 
arbitrators with respect to taking of evidence.  In particular, the 
arbitrators may simplify the procedural setting and tailor the process 
to suit the particular circumstances of each dispute, for example by 
identifying the matters which may be decided solely on the basis 
of written documentation, without the need for witness or expert 
testimony (Annex 4 to the Rules).  Moreover, the Rules provide the 
arbitral tribunal’s right to apply in international arbitrations, with the 
parties’ consent, the IBA Rules on the Taking of Evidence (article 34).

8.2  What powers does an arbitral tribunal have to order 
disclosure/discovery and to require the attendance of 
witnesses?

Although the concept of disclosure of documents is not regulated 
per se in Romanian law, the CPC nevertheless provides that the 
arbitral tribunal may order the parties to submit a piece of evidence 
under their possession and that it may request public authorities 
to grant information or provide documents relevant to the dispute 
(articles 588 and 590).  However, if the public authority refuses to 
comply, the parties or the arbitral tribunal may seek the assistance 
of state courts.
Also, if a witness of fact or expert witness refuses to testify, the 
arbitral tribunal does not have the authority to constrain or fine 
them, but the parties must seek the court’s assistance to apply such 
measures (article 589 CPC).

8.3  Under what circumstances, if any, can a national court 
assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

As mentioned above in the answer to question 8.2, the court may 
intervene in cases of witness testimony or of requests to produce 
addressed to public authorities which refuse to cooperate.  State 
courts may intervene, at the parties’ request, in any other case where 
the course of the arbitration is obstructed (article 547 CPC).  In 
international arbitration, the CPC provides the right for the arbitral 
tribunal or for the parties, in agreement with the arbitral tribunal, to 
request the court’s assistance when needed for administering any 
type of evidence (article 1.118).

8.4  What, if any, laws, regulations or professional rules 
apply to the production of written and/or oral witness 
testimony?  For example, must witnesses be sworn in 
before the tribunal and is cross-examination allowed?

The production of written and/or oral witness testimony is regulated 

7.3  In practice, what is the approach of the national 
courts to requests for interim relief by parties to 
arbitration agreements?

When faced with requests for interim relief submitted by parties to 
arbitration agreements, courts generally retain jurisdiction and hear 
the merits of the request, on grounds of the alternative jurisdiction 
provided by the CPC to courts and arbitral tribunals.
However, there have also been instances when national courts 
dismissed a request for provisional measures for lack of courts’ 
general jurisdiction, when the arbitration proceedings were already 
in course.  The court argued that, according to the ICC Rules, after 
the arbitral file has been transmitted to the arbitral tribunal, the rule 
is that the latter has the right to issue provisional measures and only 
in special circumstances the party may request judicial authorities 
for the same measures; in the court’s opinion, no such special 
circumstances were proven by the claimant.

7.4 Under what circumstances will a national court of 
your jurisdiction issue an anti-suit injunction in aid of 
an arbitration?

The CPC does not provide the courts’ right to issue anti-suit 
injunctions in aid of an arbitration.

7.5 Does the law of your jurisdiction allow for the national 
court and/or arbitral tribunal to order security for 
costs?

No, there is no express provision under Romanian law allowing for 
the national court and/or arbitral tribunal to order security for costs.
However, in light of the 2017 CICA Rules of Arbitration which 
provide for a broader scope of the interim remedies which an arbitral 
tribunal may grant, one may consider that an arbitral tribunal has the 
right to award security for costs.

7.6 What is the approach of national courts to the 
enforcement of preliminary relief and interim 
measures ordered by arbitral tribunals in your 
jurisdiction and in other jurisdictions?

If the parties resist the arbitral tribunal’s decision granting 
precautionary or interim measures or by which it ascertains 
factual circumstances, enforcement can only be obtained with the 
intervention of national courts.  However, in general, parties directly 
request the national courts to grant such measures, upon filing the 
request for arbitration (see the answer to questions 7.1 and 7.3).
A more debated topic is whether the national courts may enforce 
partial arbitral awards, specific to international arbitration.  It should 
be noted first that the CPC regulates the arbitral tribunal’s right to 
render partial awards only in international, not domestic arbitration 
(article 1.121).  Although a solid trend of the national courts cannot 
be identified, there have been instances where courts refused to 
enforce ICC partial arbitral awards rendered in relation to non-final 
DAB decisions, on the grounds of the arbitral award not being final 
and that enforcing it would breach Romanian procedural rules.  We 
also note a recent decision rendered by the Romanian High Court 
of Cassation and Justice whereby an ICC partial arbitral award in 
relation to a non-final DAB decision was annulled.  
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errors may be corrected at the request of the parties or ex officio 
(article 604).
The parties will not bear the costs pertaining to the clarification, 
amendment or correction of the arbitral award.
The 2017 CICA Rules of Arbitration (articles 48 and 49) comprise 
similar provisions to the ones found in the CPC.

10  Challenge of an Award

10.1  On what bases, if any, are parties entitled to challenge 
an arbitral award made in your jurisdiction?

The arbitral award may only be challenged by way of an application 
for setting aside, on grounds similar to those provided by the 
UNCITRAL Model Law (article 608 CPC):
a) the subject matter of the dispute is not capable of settlement 

by arbitration;
b) the award was rendered in lack of, or under a null or invalid 

arbitration agreement;
c) the composition of the arbitral tribunal was not in accordance 

with the arbitration agreement;
d) a party was not present and was not given proper notice of the 

hearing;
e) the award was rendered after the arbitration term had lapsed;
f) the award contains decisions on matters beyond the scope of 

the submission to arbitration (extra or ultra petita);
g) the award contains no disposition and reasons, does not 

indicate the date and place of rendering or is not signed by 
the arbitrators;

h) the award is in conflict with public policy, good morals or 
imperative provisions of law; or

i) if, after the award was rendered, the Constitutional Court 
found that a law, ordinance or a provision thereof is 
unconstitutional, in the context of a plea being made in this 
respect by one of the parties in the course of the arbitral 
proceedings.

10.2  Can parties agree to exclude any basis of challenge 
against an arbitral award that would otherwise apply 
as a matter of law?

The parties may waive the right to file the application for setting 
aside the arbitral award only after it has been rendered and not a 
priori, through the arbitration agreement (article 609 CPC).

10.3  Can parties agree to expand the scope of appeal of 
an arbitral award beyond the grounds available in 
relevant national laws?

No, the CPC does not provide the parties’ right to expand the scope 
of appeal of an arbitral award beyond the grounds available in 
relevant national laws.

10.4 What is the procedure for appealing an arbitral award 
in your jurisdiction?

The application for setting aside must be filed before the Court 
of Appeal at the seat of the arbitration, within one month of 
communication of the award (articles 610 and 611 CPC).  For those 
claims grounded on the Constitutional Court’s decision (see the 
answer to question 10.1 above), the application for setting aside 

by the CPC (please see the answer to question 8.1).  Witnesses of 
fact and expert witnesses will testify without taking an oath.  They 
may also testify at their domicile or workplace, in which case the 
tribunal will also ask the witness to provide written answers to 
the tribunal’s questions.  Although not expressly regulated, cross-
examination is generally used in arbitration.  If the witness refuses 
to testify, he/she may be constrained or fined only by state courts 
(article 589 CPC).
Under the 2017 CICA Rules of Arbitration, the witnesses need not 
be sworn in, but their written depositions must be submitted in 
the form of notarised statements, under a legalised signature or by 
confirmation of the witness’ identity by a lawyer (article 36).

8.5  What is the scope of the privilege rules under 
the law of your jurisdiction? For example, do all 
communications with outside counsel and/or in-house 
counsel attract privilege? In what circumstances is 
privilege deemed to have been waived?

As far as attorney-client privilege is concerned, in Romania this 
concept falls under the attorney’s obligation to ensure confidentiality 
concerning any aspect of the case.  This obligation pertains to public 
order, is unconditional and unlimited in time and extends to all the 
attorney’s activities, of its associates, collaborators, employees and 
to the relationship with other attorneys.  Communications between 
attorneys or between attorney and client cannot, as a rule, be 
brought as evidence in justice and they may not be divested of their 
confidential nature.  The client may not absolve the attorney of its 
confidentiality obligation (article 11 of Law 51/1995, articles 8 and 
9 of the Lawyers’ Statute).

9 Making an Award

9.1  What, if any, are the legal requirements of an arbitral 
award?  For example, is there any requirement under 
the law of your jurisdiction that the award contain 
reasons or that the arbitrators sign every page?

Arbitral awards must be issued in written form and contain (article 
603 CPC): 
■ the composition of the arbitral tribunal, place and date of 

rendering; 
■ the parties’ name and basic identification data;
■ mention of the arbitration agreement;
■ object of the dispute and the parties’ claims in brief;
■ reasons in fact and in law;
■ the disposition; and
■ the signature of every arbitrator and, as the case may be, of 

the arbitral assistant.
Dissenting opinions will be drafted and signed separately and will 
contain reasons.

9.2  What powers (if any) do arbitral tribunals have to 
clarify, correct or amend an arbitral award?

In domestic arbitration, the CPC provides the parties’ right to request 
the arbitral tribunal to clarify the disposition of the arbitral award or 
to eliminate contradictory provisions included therein.  Also, if the 
arbitral tribunal omitted to render its decision on a head of claim, a 
related or incidental claim, the parties may request the amendment 
of the arbitral award.  Material errors or other apparent errors that 
do not change the merits of the decision, as well as computation 
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entered into such bilateral conventions abolishing the requirement of 
even the apostille for certain documents, with states such as France 
or Belgium.  Also, should it be the case, a certified translation in 
Romanian of said documents (in their entirety, not excerpts) must be 
provided.  The aforementioned legal requirement should not apply 
to the arbitration agreements under a private signature.

11.4 What is the effect of an arbitration award in terms 
of res judicata in your jurisdiction?  Does the fact 
that certain issues have been finally determined 
by an arbitral tribunal preclude those issues from 
being re-heard in a national court and, if so, in what 
circumstances?

Although the CPC only provides that arbitral awards are final and 
binding (article 606), it is unanimously acknowledged by scholars 
and courts that arbitral awards, be they national or foreign, are 
subject to the res judicata principle.  The res judicata has (i) a 
positive effect, in that the solution given to the issues in dispute 
cannot be contradicted by subsequent court decisions or arbitral 
awards, and (ii) a negative effect, in that the dispute may not be 
reheard between the same disputing parties before a national court 
or arbitral tribunal.  For the negative effect, the courts will apply the 
so-called “triple identity” test, consisting of the same parties, object 
of dispute and cause (basis) of the claim between the arbitral dispute 
and litigation.  These conditions do not apply to the positive effect 
of the res judicata.

11.5 What is the standard for refusing enforcement of an 
arbitral award on the grounds of public policy?

It is a very high standard, as the Romanian courts’ approach has 
consistently been pro-arbitration enforcement.  Indeed, according 
to Romanian law, recognition and enforcement of an arbitral 
award may be refused on grounds of public policy if and to the 
extent that it would lead to an outcome that is incompatible with 
the fundamental principles of Romanian law, of European Union 
law or of the fundamental human rights (article 2.564 of the Civil 
Code).  As such, unless we are in exceptional situations of egregious 
violations of due process rights or of the most fundamental values 
protected under the public policy regime, an arbitral award made 
by a properly vested arbitral tribunal under a valid arbitration 
agreement is enforced by the Romanian courts.

12  Confidentiality

12.1  Are arbitral proceedings sited in your jurisdiction 
confidential? In what circumstances, if any, are 
proceedings not protected by confidentiality?  What, 
if any, law governs confidentiality?

The Romanian law governing international arbitration follows 
the directions of the UNCITRAL Model Law, which left the 
matter of confidentiality to the parties’ express agreement or 
choice of institution.  Nevertheless, the CPC provides in article 
565 that arbitrators are liable for any damage caused by breaking 
confidentiality.  In this respect, the 2017 CICA Rules of Arbitration 
name confidentiality as one of the core principles of the arbitration 
procedure, listed under article 3. Absent the parties’ written consent, 
the confidentiality of the entire arbitral proceedings is protected by 
the Court, its President, Management Board, Secretariat, the arbitral 
tribunal, arbitral assistants and by all those directly involved in 
organising the proceedings. 

must be filed within three months as of the publication of said 
decision in the Official Gazette. 
The statement of defence is mandatory and, in support of the 
grounds for setting aside the arbitral award, the parties may only 
bring documents as new evidence (articles 608 and 613 CPC).

11  Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New 
York Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards?  Has it entered any 
reservations? What is the relevant national 
legislation?

Yes, Romania has ratified the New York Convention through Decree 
no. 186/1961, entering two reservations, in that it will apply the 
Convention: 
a) only to disputes resulting out of contractual or non-contractual 

relationships, considered as commercial under its legislation; 
and

b) to the recognition and enforcement of awards rendered in 
the territory of another Contracting State.  For those awards 
rendered in the territory of non-Contracting States, Romania 
will apply the Convention only on the basis of reciprocity 
established by a joint agreement between the parties. 

The relevant national legislation is to be found in the CPC, Book 
VII, Title IV, Chapter II on The Effects of Foreign Arbitral Awards.

11.2  Has your jurisdiction signed and/or ratified any 
regional Conventions concerning the recognition and 
enforcement of arbitral awards?

Romania has ratified the 1927 Geneva Convention on the Execution 
of Foreign Arbitral Awards, through Law no. 50/1931 and the 1961 
Geneva Convention on International Commercial Arbitration, 
through Decree no. 281/1963.

11.3  What is the approach of the national courts in your 
jurisdiction towards the recognition and enforcement 
of arbitration awards in practice?  What steps are 
parties required to take?

Domestic arbitral awards are enforceable titles and can be enforced 
just like court decisions (article 615 CPC).  The obligation to have 
arbitral awards vested by national courts with writ of execution is no 
longer in force as of February 2016. 
In what regards foreign arbitral awards, they are subject to the 
recognition and enforcement procedure (exequatur) before they can 
be enforced (article 1.126 CPC).  Romanian national courts – in the 
spirit of the New York Convention – have a pro-recognition and 
enforcement approach. 
The parties must file the request before the Tribunal in which 
jurisdiction the domicile or the headquarters, respectively, of 
the respondent is located.  If the competent Tribunal cannot be 
determined, the Bucharest Tribunal shall retain jurisdiction.
With the request, the interested party must submit the arbitral 
award and the arbitration agreement, subject to super legalisation 
(article 1.128 CPC).  It should be noted that Romania has ratified the 
Hague Convention Abolishing the Requirement for Legalisation for 
Foreign Public Documents, which shall apply in relation to states 
parties to the convention, unless bilateral conventions between 
Romania and said states provide to the contrary.  Romania has 
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On this topic, the 2017 CICA Rules of Arbitration provide that the 
arbitral tribunal may, at the request of a party and unless the parties 
had previously agreed otherwise, allow the party to recover any 
reasonable costs from the other, considering the manner in which 
the parties conducted themselves with respect to contributing to 
efficient and expedited arbitral proceedings, as well as any relevant 
circumstances.

13.4  Is an award subject to tax?  If so, in what 
circumstances and on what basis?

It depends on the nature of the amount awarded and the 
circumstances under which the award is issued.  For instance, in 
general, if compensation in the form of damages is awarded, such 
may be subject to income tax.

13.5  Are there any restrictions on third parties, including 
lawyers, funding claims under the law of your 
jurisdiction?  Are contingency fees legal under the 
law of your jurisdiction?  Are there any “professional” 
funders active in the market, either for litigation or 
arbitration?

There are no specific explicit restrictions on third parties funding 
claims in Romania.  With regard to lawyers’ profession, however, 
according to the provisions of the Lawyers’ Statutes, the lawyers 
are prohibited to establish their fees on a pactum de quota litis 
basis whereby their fees entirely depend on the outcome of the case 
(article 130).  Notwithstanding the above, success fees are allowed.  
To our knowledge, there are no “professional” funders active in the 
Romanian market.

14  Investor State Arbitrations

14.1  Has your jurisdiction signed and ratified the 
Washington Convention on the Settlement of 
Investment Disputes Between States and Nationals of 
Other States (1965) (otherwise known as “ICSID”)?

Romania ratified the Washington Convention on the Settlement of 
Investment Disputes Between States and Nationals of Other States 
(1965) by the State Council Decree no. 62/1975.

14.2  How many Bilateral Investment Treaties (BITs) or 
other multi-party investment treaties (such as the 
Energy Charter Treaty) is your jurisdiction party to?

Romania is currently party to Bilateral Investment Treaties (BITs) 
with about 85 states, of which almost all have ratified the agreement 
as of March 2018.  At the request of the European Commission, 
the Romanian Parliament passed Law no. 18/2017, in force as of 
24 March 2017, approving the termination of 22 BITs Romania 
concluded with EU Member States.  Romania is also party to the 
Energy Charter Treaty, which it ratified in 1997 through Law no. 
14/1997.
Out of the 22 BITs concluded with EU Member States, only the BIT 
with Denmark has been terminated through parties’ consent so far. 
In line with the European Commission’s request and the provisions 
of Law no. 18/2017, Romania has also expressed its position against 
the compatibility of BITs with the European Union treaties, along 
with other EU Member States such as Spain, Italy, Hungary or 

Confidentiality agreements are protected by article 53 of the 
Romanian Constitution, whereby the exercise of rights or liberties 
can be restrained only in specific circumstances.

12.2  Can information disclosed in arbitral proceedings 
be referred to and/or relied on in subsequent 
proceedings?

Once the parties have made the arbitration proceedings confidential, 
only by their agreement can the information thereby disclosed 
be used for other purposes.  However, the 2017 CICA Rules of 
Arbitration provide in article 4 that the awards may, for scientific 
or academic purposes, be published in part without revealing the 
name of the parties or prejudicial data.  It is not unusual for awards 
so published to be used by parties in subsequent proceedings, 
predominantly for proving matters of law.

13  Remedies / Interests / Costs

13.1  Are there limits on the types of remedies (including 
damages) that are available in arbitration (e.g., 
punitive damages)?

There are no specific provisions in the CPC limiting the types of 
remedies that are available in arbitration.  Therefore, all the remedies 
that are available in litigation are also available in arbitration (e.g., 
monetary compensation including money due under a contract or 
damages, specific performance, annulment or termination of a deed, 
restitution, declarative remedy, interest and liquidated damages).  
As a note, within enforcement proceedings, punitive damages are 
excluded under article 907 of the CPC.

13.2  What, if any, interest is available, and how is the rate 
of interest determined?

If the parties provided for a late payment interest, the rate stipulated 
in the contract will be applicable.  In the absence thereof, the 
applicable rate will be the legal one, to be determined according 
to the provisions of Government Ordinance no. 13/2011.  The 
legal interest rate may be different depending on the parties to the 
dispute as well as on whether the parties’ juridical relationship has 
an international element or not.  The National Bank of Romania’s 
official rate is used to determine the legal interest rate, save for 
international legal relationships where the Romanian law is 
applicable and the payment is provided for in foreign currency, 
where the rate is of 6% per year.

13.3  Are parties entitled to recover fees and/or costs and, if 
so, on what basis?  What is the general practice with 
regard to shifting fees and costs between the parties? 

The consecrated general rule in domestic arbitration is that the parties 
have full autonomy to reach an understanding on how the fees, costs 
and expenses related to the arbitration may be allocated.  Lacking 
an agreement, all such amounts shall be in the responsibility of the 
losing party, if the other party’s claim was admitted on all accounts, 
or by both parties proportionally, according to the extent to which 
the partial award was in the other’s favour (article 595).  Except 
as otherwise agreed, parties to an international arbitration have to 
cover the fees and expenses of their appointed arbitrator, or split 
those of the sole arbitrator or the chairman equally (article 1.122).
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Arbitration, and particularly international commercial arbitration, 
remains the key alternative to the state judiciary, at least in disputes 
involving concurrent applicable laws and jurisdictions.  There 
are certain sectors prone to arbitration, such as concessions, the 
construction industry, public-private arrangements and corporate 
joint-venture type investment schemes, finance-banking, agriculture, 
transport and technology of information. 
Predominantly, these sectors continue to favour arbitration over 
litigation or mediation.  This is primarily due to the complexity of 
these types of matter and the intricacies of cross-border commercial 
disputes, where experienced international arbitrators are better 
placed and equipped to deal with all of the relevant issues.
Notably, at the beginning of this year the General and Specific 
Conditions for construction works contracts concluded in relation 
to the investment objectives financed by public funds over roughly 
EUR 5m were approved through the Government Decision no. 
1/2018.  These Conditions of contract come to replace the FIDIC-
based former default conditions applied for public procurement 
construction contracts.  The 2018 Conditions provide a CACI rules 
arbitration clause, replacing the former jurisdiction of the ICC 
Court.

15.2  What, if any, recent steps have institutions in your 
jurisdiction taken to address current issues in 
arbitration (such as time and costs)?

The freshly enacted 2017 CICA Rules of Arbitration have maintained 
the trend of modernising the arbitration setting in Romania, and 
have become aligned with the modern standards of best practice 
applied by arbitration rules of prestigious institutions. 
They simplify standard arbitral proceedings, enhance the impartiality 
and independence of arbitrators through clear provisions for 
challenging the arbitrators, and also provide time- and cost-effective 
arbitration management tools, such as bifurcation, consolidation, 
long distance communication mechanisms, and preliminary 
conferences for determining the organisational aspects of the 
hearings. 
The introduction of a fast track arbitration procedure (default 
simplified procedure under a certain value threshold) and of 
emergency arbitrator provisions aim to further cater to the parties’ 
needs and specific circumstances of their dispute. 
The 2017 CICA Rules of Arbitration have been well-received by 
the arbitration and business communities.  They sparked an interest 
into further accommodating the arbitration climate in Romania, and 
initiated opportune conversations of possibly amending the CPC to 
this end.

Poland in the recent landmark case of Slovak Republic v. Achmea 
B.V. (C-284/16), whereby the Court of Justice of the European 
Union ruled that the arbitration clause contained in the Netherlands-
Slovakia BIT is incompatible with EU law.

14.3  Does your jurisdiction have any noteworthy language 
that it uses in its investment treaties (for example 
in relation to “most favoured nation” or exhaustion 
of local remedies provisions)?  If so, what is the 
intended significance of that language?

Romania has worded the treaties concluded with non-EU Member 
States so as not to be incompatible with the exigencies of European 
Union law.  Some of the pre-existing treaties, such as those with the 
United States and Israel, had to even be amended for this purpose.  
In order for the treaties to be compliant with the EU principles 
of free movement of services and freedom of establishment, the 
provisions pertaining to “most favoured nation” were worded so as 
not to “oblige one Contracting Party to extend to the investors and 
investments of the other Contracting Party the advantages resulting 
from” circumstances akin to being a Member State of the European 
Union.  Similarly, Romanian BITs include provisions not limiting 
its ability to impose performance requirements or restrictions to the 
movement of capital as demanded by the security interests of one 
party.

14.4  What is the approach of the national courts in your 
jurisdiction towards the defence of state immunity 
regarding jurisdiction and execution?

The Romanian Supreme Court and lower courts have generally 
(especially in non-commercial disputes) upheld the foreign states’ 
immunity regarding jurisdiction and execution in light of the 
consecrated principle par in parem non habet jurisdictionem.  
While Romania is not party to the 1972 European Convention on 
State Immunity, it ratified the 2004 United Nations Convention 
on Jurisdictional Immunities of States and Their Property, which 
provides that a State cannot invoke the defence of state immunity 
before a court of another State which is competent in a proceeding 
relating to a dispute arising from an arbitration agreement wherein 
the former State is a contracting party.  Nevertheless, the Convention 
has yet to enter into force, and the Supreme Court denied its 
application in a case not related to arbitration.  There is currently 
no reported Romanian case law in connection with investor-state 
arbitration.

15  General

15.1  Are there noteworthy trends or current issues 
affecting the use of arbitration in your jurisdiction 
(such as pending or proposed legislation)?  Are there 
any trends regarding the type of disputes commonly 
being referred to arbitration?

Ensuring expedition of the arbitral proceedings and facilitating 
access to the users by establishing moderate arbitral fees have been 
among the main goals pursued by the arbitral institutions and users 
in recent years.  
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Popovici Niţu Stoica & Asociaţii Romania

Popovici Niţu Stoica & Asociaţii is a leading Romanian independent law firm.  Established in 1995 as one of the first incorporated partnerships, 
the firm brings together strong local resources, with exceptional credentials, outstanding records and distinguished careers in law, business and 
academia.  The firm aspires to offer legal excellence by combining awareness with knowledge and understanding.

The firm’s Bucharest office groups around 80 qualified lawyers and tax advisors.  Focusing traditionally on the private sector and on foreign 
investment projects, Popovici Niţu Stoica & Asociaţii is acknowledged by the vast majority of observers and peers as “the transactional law firm”, 
among the market leaders. 

The firm’s International Arbitration Practice Group benefits from a dedicated team that has been at the vanguard of Romanian international arbitration 
for decades.  The lawyers combine the expertise and understanding of the arbitration field with industry knowledge, with all senior members having 
previous extensive experience in commercial matters across the spectrum of major industries.

Florian Niţu is the Managing Partner of Popovici Niţu Stoica & Asociaţii 
and Head of the firm’s Mergers & Acquisitions, Real Estate and 
International Arbitration Practice Groups.  Florian is largely recognised 
as one of the most experienced transactional lawyers and claims 
managers in the Romanian legal services market.  He has significant 
expertise in arbitration proceedings conducted under the rules of ICC, 
the ICSID, the Court of International Commercial Arbitration pertaining 
to the Chamber of Commerce and Industry of Romania.  For more 
than a decade he is constantly ranked as a leading lawyer in Romania 
in the areas of Mergers & Acquisitions, Investments, Real Estate and 
International Arbitration with international legal directories such as 
Chambers and Partners, The Legal 500, IFLR 1000 and many other 
professional or industry surveys.

Florian has completed a double education in Romanian and 
transnational law, with the Bucharest Faculty of Law (LL.B.) and King’s 
College London (LL.M.).

Florian Niţu
Popovici Niţu Stoica & Asociaţii
239 Calea Dorobanţi, 6th Floor
Bucharest, 1st District, 010567
Romania

Tel: +40 21 317 79 19
Email: florian.nitu@pnsa.ro
URL:  www.pnsa.ro 

Raluca Petrescu is a Partner and Co-Head of the International 
Arbitration Practice Group of Popovici Niţu Stoica & Asociaţii, with over 
15 years of experience in legal matters.  She has substantial expertise 
in arbitration proceedings conducted under the rules of the ICC, the 
ICSID and the Court of International Commercial Arbitration pertaining 
to the Chamber of Commerce and Industry of Romania.  Raluca’s 
arbitration expertise is doubled by a strong knowledge in various 
fields of law such as Mergers & Acquisitions, Energy, Construction, 
Privatisations, Real Estate, Corporate and Commercial.  Raluca has 
completed a double education in Romanian and French law, with the 
Faculty of Law, University of Bucharest (LL.B. and LL.M.) and Paris 1 
Pantheon – Sorbonne, France (LL.M.).
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